Ngāi Tahu Whānui Positions

On the Crown’s Proposed Foreshore and Seabed Replacement Framework
This document summarises the positions articulated at three tribal hui held on 6th, 8th and 10th April 2010.  The purpose of the hui was to discuss and decide the Ngāi Tahu position(s) on the government’s preferred replacement framework for the Foreshore and Seabed Act.  This summary articulates the common themes, preferences, priorities and bottomlines expressed across the three hui.  It is intended that this document assist whānau and Rūnanga to prepare submissions on the government consultation document. Please feel free to ‘copy and paste’ and/or paraphrase any of the contents of this document in the submissions you make on the Crown consultation document (see particularly the last pages of this document).

Approach to Judging the Governments’ Framework–at the hui, whānau agreed that the best way to judge the government’s proposal was whether it gave whānau/hapū/Iwi greater abilities to express their rights, interests and values over particular sites and areas within the Ngāi Tahu Takiwā.  There were a number of sites discussed including the Tītī Islands, Kaikōura, and the Ōtākou peninsula.  These sites were discussed as examples of places where the mana of Ngāi Tahu has been expressed in the most authoritative and absolute ways – for example, 40 generations of Ngāi Tahu Whānui have been the only people to access the Tītī Islands, and that access has been only according to the tikanga of Ngāi Tahu.  Using these examples, the hui considered whether the government’s approach resulted in these important areas being recognised as important, whether the related customary practices would be given any greater protection and whether whānau/hapū/Iwi would obtain any greater capabilities to express their mana than already exists under the status quo, including the 2004 Act and the other pieces of legislation we interact with (e.g. RMA).  The key questions that people judged the government’s proposal against were:
Are the sites recognised where Ngāi Tahu did and continue to express our mana in authoritative and active ways?

Does Ngāi Tahu Whānui gain greater capability to express our mana than under the status quo (the 2004 Act and other pieces of legislation such as the RMA)?
The Short Judgment on the Governments’ Framework–at the hui, whānau answered the questions above – with a clear NO:

No the sites where Ngāi Tahu did and continues to express our mana in authoritative and active ways are not recognised under the government’s framework; and
No, Ngāi Tahu Whānui does not gain greater capability to express our mana than under the status quo (the 2004 Act and other pieces of legislation such as the RMA)

Whānau agreed that, while the government model was a stepping stone that had good aspects, it was too likely to be a claytons model for Ngāi Tahu that should not be accepted.  The government’s model means that because of the historical misdeeds of the Crown, Ngāi Tahu would be automatically disqualified from any of the useful elements contained in the framework. This was seen as unfair because Ngāi Tahu is effectively punished a second time for the accidents and injustices of history.  

The hui therefore decided that Ngāi Tahu could not support the government’s model in its current form.  Whānau then discussed whether to try to improve the model, or whether to try for a profoundly new way of providing for the mana of whānau/hapū/Iwi to be expressed over the foreshore and seabed.  It was agreed that while we wanted a new and transformative approach, time was against us and that we would need to be pragmatic and recommend changes that were possible in the circumstances.  
Whānau also made it clear that it was insulting to have to direct time to a proposal that is only marginally better than the 2004 Act.  Some people questioned whether we should just leave the 2004 Act in place so that future generations could work to an outcome that is more fair and just.  The reasoning was that the 2004 Act is so clearly and honestly a bad piece of legislation, that it may be better to leave a clear wrong in place than to accept an alternative that is simply less bad, because it will make the job of future generations easier to have a clear and open wrong on the statute books.  However, whānau were also clear that it is not right to leave work for future generations and therefore we have to try to do the best we can, but keep in our minds that if the replacement option isn’t good enough we withdraw from the process rather than be seen as complicit in accepting something too compromising for Ngāi Tahu Whānui.

Ngāi Tahu Whānui Bottomlines–at the hui, whānau considered the following to be fundamental priorities for any replacement framework;

· Ngāi Tahu Must be Able to Access the Benefits of Any Replacement Regime in a Fair and Principled Way;

· The Crown Should Not Be Able to Extinguish Customary Rights by Actions that Are Inconsistent with the Treaty of Waitangi;
· Ownership – Must be Consistent with the Treaty Partnership – no Crown ownership, no public domain, and the vesting of non-nationalised minerals in the Crown must be undone;
· Customary Rights Should Not Have to Be Proven by Whānau/Hapū/Iwi; and
· The Right to Development Must Be Provided For.
The Long Version–the paper now goes through the positions and alternatives the hui agreed for each of the key aspects of the government’s proposed framework, including:

· Ownership;
· Tests;
· Outcomes/awards;
· Process for Rights Recognition; and
· Other Issues.
Ownership –the government preference is that (1) the Crown ownership of the foreshore and seabed created under the 2004 Act is revoked and (2) the foreshore and seabed is put in the ‘public domain’ so that it is not ‘owned’ by anyone.  
Ngāi Tahu Position – at the hui, the Ngāi Tahu position was discussed as:

· Strongly Support – removing Crown ownership (i.e. revoking section 13 of the 2004 Act);
· Do Not Support – putting the foreshore and seabed in the public domain.  The reason for not supporting the ‘public domain’ was that there was too much risk that the ‘public domain’ could be, in effect, the same as Crown ownership.  Some people were also concerned that the ‘public domain’ undermines the Treaty partnership.
Ngāi Tahu Improvement/Alternative – at the hui, the Ngāi Tahu alternative identified was:

· Treaty Title – it was agreed that an alternative arrangement could be that the foreshore and seabed is vested in the Crown and Iwi/hapū as Treaty partners who jointly hold the foreshore and seabed in the public domain.  The reasoning for this approach is that it reflects the Treaty partnership and the public interest.  It was also discussed as being a pragmatic compromise that was fair and in the national interest.
Tests –the government preference is that (1) Iwi/hapū/whānau prove territorial (like title) and/or use rights over the foreshore and seabed and (2) that there are tests set out for territorial and use rights and (3) that those tests have specific criteria that include:


Territorial Rights – 
a. Iwi/hapū/whānau prove exclusive use and occupation according to tikanga, with continuous title to adjacent dry land as a material factor; and

b. The Crown proves that the rights have been extinguished (or not).


Use Rights – 

a. Iwi/hapū/whānau prove that they have substantially maintained customary practices since 1840; and

b. The Crown proves that the rights have been extinguished (or not).

Ngāi Tahu Position – at the hui, the Ngāi Tahu position was discussed as:

· Do Not Support– Iwi/hapū/whānau having to prove their rights exist because these rights existed prior to the Crown acquisition of sovereignty and because Māori have been forced to prove their rights time and time again;
· Do Not Support – separating title and use rights in the way they are because it is a common law way of thinking that does not respect the holistic and integrated way Iwi/hapū/whānau define their relationship with the foreshore and seabed;
· Do Not Support – the test for territorial rights because it is unfair on Ngāi Tahu due to the historical takings of land resulting in Ngāi Tahu being disqualified from having title recognised.  It was also emphasised that Ngāi Tahu has the longest coastline and is therefore most affected.  The specific points made were: 
(1) the test for exclusive use and occupation sets an unreasonable standard because:

a. the areas where there has been strongest and most unequivocal exercise of the mana of Ngāi Tahu do not necessarily coincide with sites where there has been exclusive use and occupation.  For example, the care extended to stranded whalers on the Ōtākou peninsula was an expression of the mana of Ngāi Tahu but is not exclusive use and occupation;

b. Exclusive use and occupation relates more to whether, and if so how, settlers came to use and occupy land and the proximate foreshore and seabed rather than how Ngāi Tahu have lived with the foreshore and seabed over time.  As a result, the test is more about assessing accidents of history than anything else; and
c. Ngāi Tahu have a large Takiwā and a sparse population which means we will be unfairly penalised under this test.
(2) assessing exclusive use and occupation according to tikanga does cure the problems above and is an experiment that means Iwi/hapū/whānau don’t have enough certainty;
(3) including title to dry land adjacent to the foreshore and seabed as a relevant factor in assessing exclusive use and occupation is unprincipled and unreasonable because;

a. the Court of Appeal in the Ngāti Apa decision found that adjacent title to dry land was irrelevant to the status of property rights in the foreshore and seabed and that the Ninety Mile decision from which the principle is drawn was wrong at law.  People thought that the inclusion of a factor that has been found irrelevant and wrong at law was spurious and unethical; and
b. it effectively rewards the Crown for historical misdeeds and injustices, which has a particularly perverse outcome for Ngāi Tahu.  Ngāi Tahu has very small amounts of land adjacent to the foreshore and seabed due to historical acts that resulted in Ngāi Tahu being recognised at the turn of the 20th Century as ‘landless peoples’ and that the Waitangi Tribunal found to result from breaches of the Treaty.  Including this factor was seen to be a further breach of the Treaty of Waitangi.  People discussed some of these histories and how all of the sites identified would fail this test.  For example, the Tītī Islands have all at some time been in Crown ownership, Kaikōura land parcels were taken and the like, so that this criteria would mean that these and many other important sites would not be capable of supporting customary title.
· Pragmatic acceptance– that there may need to be thresholds to obtain stronger roles in decision making over the marine environment, and if so, that the thresholds should ensure that the places where Ngāi Tahu mana has been most unequivocally expressed are capable of obtaining the strongest set of powers.  In effect, that whānau with rights to the Tītī Islands should be able to obtain the strongest awards under the replacement framework due to the duration and absolute way in which Ngāi Tahu mana has been expressed over the Islands. 
Ngāi Tahu Improvement/Alternative – at the hui, the Ngāi Tahu alternative identified was:

· Presumption of rights – it was strongly asserted that the rights of whānau/hapū/Iwi should be treated as existing so that we were not forced to prove rights again, and that the sole burden of proof should be on the Crown to prove that any rights had been extinguished;
· No extinguishment from Treaty breach– it was strongly asserted that rights should not be capable of being extinguished where the act of the Crown was in breach of the Treaty of Waitangi, and that this should be explicitly stated in the legislation;
· Mana consistent thresholds– that if thresholds were adopted, they must be consistent with nature and strength of the exercise of our mana over time.  One option that was not discussed, but may have some merit, is a test which assesses the extent to which tikanga has been applied to the area for which customary title is claimed.  For example, the foreshore and seabed around the Tītī Islands would support customary title because the tikanga of Ngāi Tahu has been strongly expressed for over 40 generations.
Outcomes/Awards –the government proposal is that (1) three awards are available for customary title/territorial rights; permission right, strong planning document and participation in conservation activities and (2) three awards are available for use rights; planning document, ability to impose rahui on wāhi tapu and legal protection of the activities.

Ngāi Tahu Position – at the hui, the Ngāi Tahu position was discussed as:

· Strongly Support – the permission right as an instrument because it is a strong decision making role.  However, it was emphasised for Ngāi Tahu that this is effectively a ‘claytons award’ because Ngāi Tahu histories mean that we cannot satisfy the tests to obtain the permission right;
· Do Not Support – the Ngāti Porou agreement being the main point of reference for identifying awards.  People congratulated Ngāti Porou on their agreement, but noted that it was insulting to be offered a small selection of the awards in Ngāti Porou’s agreement.  
· Do Not Support – the awards for both use and territorial rights being a complete list because there should be some flexibility for tools to be developed by and for whānau/hapū/Iwi;
· Do Not Support – the permission right being the only way the right to development is recognised and given effect to;
· Pragmatic acceptance – of the five awards (other than the permission right), however strong opinion that they do not provide much benefit for Ngāi Tahu on the ground because we already have Iwi Management Plans and other tools that are well implemented. 
· Concern – that the awards are another attempt to reduce rights of Iwi/hapū/whānau and questions whether those awards meant the same thing as having property rights.
Ngāi Tahu Improvement/Alternative – at the hui, the Ngāi Tahu alternative identified was:

· More flexibility and relevance– it was agreed that the awards should be more specific to Iwi/hapū and developed according to their circumstances.  For Ngāi Tahu, it was emphasised that with the exception of the permission right, our work over the last 10 years had surpassed the practical outcomes of the awards in the government’s proposal.  However, no practical examples were discussed, largely due to the wide number of other issues talked through.
· Right to development– it was agreed that there should be wider provision for benefit sharing in commercial development of the foreshore and seabed, and that there were a number of ways this could be achieved from sharing in the royalties collected by the Crown, using the new aquaculture space model or a new way of approaching this right.
Process –the government proposal is that Iwi/hapū have their rights recognised either by going to court or negotiating directly with the Crown.  The Attorney General has expressed his strong preference for negotiations to be the main route. 

Ngāi Tahu Position – at the hui, the Ngāi Tahu position was discussed as:

· Strongly Support – negotiation being the preferred route for recognising rights;
· Strongly Support – restoring the human right to access the courts;
· Do Not Support –the right to access the courts being effectively nullified by the tests being so high that we effectively only get the right to go to court to lose;
· Do Not Support –there being no access to legal aid, particularly if there is a burden of proof on Iwi/hapū because that effectively erodes the right to access the courts;
· Concern – that there is a lack of clarity for how Iwi that are post-Settlement are to engage in negotiations with the Crown;
· Concern – that there is an imbalance of negotiating position between the Crown and Iwi.
Ngāi Tahu Improvement/Alternative – at the hui, the Ngāi Tahu alternative identified was:

· Negotiation policy – a practical improvement to these issues was not discussed, largely due to the number of issues to consider, however, a clear policy sitting under the legislation could be a way to provide greater certainty and clarity for Iwi/hapū;
· Amenability to judicial review – a more forceful way of providing negotiating leverage for Iwi/hapū could be to make decisions relating to negotiation susceptible to judicial review.
Other issues –there are also a range of discrete issues within the government proposal that opinions were expressed over:

Ngāi Tahu Position – at the hui, the Ngāi Tahu position was discussed as:

· Do Not Support – definition of foreshore and seabed being limited to the 12 mile limit as Ngāi Tahu have already had findings from the Waitangi Tribunal that our rights, including the development right, to 200 miles.  It was also noted that tangata tiaki have a warrant that extends out to 200 miles.  This was considered of particular relevance in the context of potential development being in excess of 12 miles.
· Do Not Support – the process for developing the government’s proposal as it is too rushed.
Ngāi Tahu Improvement/Alternative – at the hui, the Ngāi Tahu alternative identified was:

· Definition of foreshore and seabed – either extend the rights recognition beyond the 12 mile limit under the replacement framework or provide for an alternative mechanism/framework to do so;
